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ABSTRACT 

This document presents witness testimony and 
supplemental materials from a Congressional hearing called to address 
pornography in cyberspace. It features opening statements by Senator 
Charles E. Grassley and Senator Patrick J. Leahy; and statements by 
Senators Strom Thurmond, Russell D. Feingold, Orrin G. Hatch, 

Chairman of the Senate Committee on the Judiciary, Paul Simon, and 
Herbert Kohl. Testimony is included from three panels of witnesses. 
The first includes: Donelle Gruff; Patricia W. Shao; and Susan 
Tillman Elliott, M.D.; all of whom describe experiences with 
pornography on the Internet. The second panel includes: Barry F. 
Crimmins, investigative journalist; William W. Burrington, assistant 
general counsel and director of governmental affairs, America Online, 
Inc.; and Stephen Balkam, Recreational Software Advisory Council; who 
discuss the role of online service providers in restricting online 
child pornography and a content labeling system for violence, 
nudity/sex, and language for recreational software and other media. 
The third panel includes: Dee Jepsen, executive director, Enough is 
Enough Campaign; Michael S. Hart, executive director, Project 
Gutenberg, and professor of electronic texts, Illinois Benedictine 
College; and Jerry Berman, executive director, Center for Democracy 
and Technology; who discuss the issues of censorship and determining 
which materials are appropriate or inappropriate for children. 
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CYBERPORN AND CHILDREN; THE SCOPE OF 
THE PROBLEM, THE STATE OF THE TECH- 
NOLOGY, AND THE NEED FOR CONGRES- 
SIONAL ACTION 



MONDAY, JULY 24, 1995 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The committee met, pursuant to notice, at 2:08 p.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Charles E. Grassley, 
presiding. 

Also present: Senators Thurmond, DeWine, Leahy, Simon, Fein- 
gold, and Exon. 

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. 

SENATOR FROM THE STATE OF IOWA 

Senator Grassley [presiding]. Good afternoon, everybody. At the 
outset, I want to welcome everyone to the first ever congressional 
hearing on the topic of pornography in cyberspace. This issue is one 
of the more important and difficult issues facing Congress today. 
I have introduced the Protecting Children from Computer Pornog- 
raphy Act of 1995 which targets this problem, I think in a reason- 
able and disciplined way. 

Fundamentally, the controversy this committee faces today is 
about how much protection we are willing to extend to children. 
Sadly, this has become a dangerous country in which to raise a 
family. Certainly there is far more for parents to worry about now 
than when I was a child or, more recently, a parent raising kids. 

Playgrounds have become hunting grounds for child molesters. 
Schools have become places where drugs are rampant. Teenage 
pregnancy is on the rise. Just look at the recent polls. Teenage 
drug use is way up, and teen pregnancy rates are at near epidemic 
proportions. 

Until very recently, parents could breathe a little easier in their 
own homes. After all, the home is supposed to be safe and is sup- 
posed to be a barrier between your children and the dark forces 
which seek to corrupt and destroy our youth. But enter the 
Internet and other computer networks. Suddenly, now not even the 
lome is safe. Now the dark forces which were once stopped by the 
ront door have found their way into the home througn personal 
iomputers. Something needs to be done. 

(l) 
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Now, I do not pretend to have all the answers. I do not think 
anybody knows all the answers. But I do know that we in Congress 
cannot just sit by and sit this one out. 

Giving Federal prosecutors a tool to use to punish those who 
would prey on America’s children is a good step in the right direc- 
tion. My bill is that tool. I also believe that the computer commu- 
nications industry has a role to play as well. I believe that efforts 
to create software programs to try to block some sexually explicit 
content on computers are commendable. In fact, in substitute lan- 
guage that I have circulated to committee members, I have in- 
cluded a 2-year report-back provision, requiring the Justice Depart- 
ment to report to Congress on technological innovations which 
might warrant the alteration or repeal of my legislation. 

But at least for now I do not believe that technology is the entire 
answer either, and I do not accept the notion that parents should 
have the sole responsibility to spend their hard-earned money to 
ensure that cyberpom does not flood into their homes through their 
personal computers. 

If you were to follow that reasoning, parents should pay then 
protection money to third persons so that drug pushers would not 
sell drugs to their children. Now, that is upside down logic and con- 
trary to the way that we have always done things in this country. 

Those elements in the computer co mm unications industry which 
choose to provide sexually explicit material should bear the respon- 
sibility and the cost of preventing children from accessing sexually 
explicit material. That is what my bill does. It uses criminal sanc- 
tions to punish those in the computer communications industry 
who knowingly transmit indecent pornography to children or who 
willfully aid and abet such activity. 

My bill is perfectly reasonable, and virtually every State in the 
Nation has had laws on the books against selling or displaying cer- 
tain types of pornography to children for decades. Now that the 
problem of children’s exposure to pornographic materials has taken 
on a significant interstate character, it is time for Congress to get 
into the act. And I want to be very clear about what we are trying 
to do here. 

To my knowledge, there is only one comprehensive study dealing 
with the overall issue of pornography and cyberspace, and after 
criticism, that study is under review, as it should be. But today we 
are not even focusing on this general issue. The specific issue we 
are dealing with today involves knowingly or willfully transmitting 
indecent pornographic material to children. And that is it. Very 
simply, that is it. 

What adults want to receive or take part in with other adults is 
not the focus of this hearing. Opponents of my legislation will try 
to downplay the problems, saying that there is only anecdotal evi- 
dence. Well, our first panel of witnesses who have been victimized 
will reflect the problem in real human terms and highlight the 
need to address tne problem effectively. 

Now, in order to clarify what my bill does, I would point my col- 
leagues to this chart that I have prepared. As the chart shows, my 
bill creates criminal liability in two very narrow circumstances. 
Under the Protection of Children from Computer Pornography Act, 
it is unlawful for computer system operators to knowingly transmit 
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indecent material to a child. That is under scenario 1. Second, my 
bill makes it unlawful for computer system operators to willfully 
permit their system to be used as a conduit for indecent commu- 
nications intended for children. That is it — simple, clear, and rea- 
sonable. 

As is readily clear, my bill is very focused. I believe that it is vi- 
tally important for us in Congress to target our efforts so that they 
have a practical impact. That is why I focus my bill on the com- 
puter systems through which communications flow. That is where 
the process is sending computer pornography to children is most 
vulnerable. That is where we can do the most good to protect chil- 
dren. 

As a comparison, I encourage my colleagues to consider the co- 
caine trade. There are a lot of coca plants in South America, and 
there are countless ways to transport and distribute refined co- 
caine. Now, where is the one place where it all comes together? It 
all comes together at the coca-processing refineries where the coca 
leaves are converted into cocaine. That is why the DEA makes 
every effort to locate these refining facilities. That is what my bill 
does as well. It concentrates on the pressure point. 

I want to thank my friend from Vermont who has coordinated 
the minority for this hearing. I appreciate his efforts to see that 
this hearing is fair and civilized. I personally have made every ef- 
fort to ensure that all relevant points of view have been rep- 
resented at the hearing. To ensure that the Protection of Children 
Act will withstand the inevitable ACLU court challenge, I have 
consulted well-regarded constitutional scholars who specialize in 
first amendment issues. Two scholars reviewed the Protection of 
Children Act, and I am pleased to announce that they agree that 
the act is fully constitutional. 

At this time, I ask unanimous consent that two letters I have 
here be entered into the hearing record. The first letter is from 
Bruce Fein, a constitutional scholar who writes for the Washington 
Times and a former scholar in residence at the Heritage Founda- 
tion, and the second letter is from Prof. John C. Harrison, who 
teaches constitutional law at the University of Virginia Law School. 
Mr. Harrison is well respected in academic circles, and as we all 
know, the University of Virginia Law School is one of the finest 
and most prestigious law schools in the country. For my colleagues’ 
convenience, I have copies of these letters available. I urge you all 
to give serious consideration to what these scholars have in their 
well-reasoned opinions. They come to an unremarkable but undeni- 
ably true conclusion. There is no constitutional right to knowingly 
distribute indecent pornography to children, whether by computer 
or otherwise. 

[The letters of Bruce Fein and Prof. John C. Harrison follow:] 

Bruce Fein, 

Attorney at Law, 

Great Falls, VA, July 23, 1995. 

Senator Charles E. Grass ley, 

Committee on the Judiciary, 

Washington, DC. 

Dear Senator Grassley: This letter responds to your request for an examination 
of the constitutionality of S. 892, the “Protection of Children From Computer Por- 
nography Act of 1995.” I believe the bill would pass constitutional muster if Con- 
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gress makes satisfactory factual findings and a proper scienter requirement is estab- 
lished for those who control computer networks 

The bill would make criminal the knowing transmission of indecent material to 
minors by a remote computer facility operator, electronic communications service 
provider, or electronic bulletin board service provider. If the operator or provider de- 
clines to monitor transmissions, then criminal liability does not attach. Operators 
or providers are also criminally culpable if they permit others to employ their com- 
puter networks to transmit indecent material originated by an end user. It seems 
unclear, however, whether the bill requires the operator or provider to know that 
a particular minor is targeted to receive the indecent material, whether knowledge 
of a high likelihood that a minor will be a receiver is sufficient to establish a viola- 
tion, or, whether criminality attaches if a minor in fact is a recipient, even if the 
transmitter believed that only adults would be in the computer audience (a form of 
strict liability). The distinctions are important since millions of households enjoy 
computer facilities that are routinely used by minors. 

The First Amendment generally prohibits government restrictions on speech that 
deny adults access to material that is unfit only for children. But that doctrine is 
not categorical. Thus, the compelling government interest in the morals and up- 
bringing of youth justifies a ban on indecent broadcasting, at least when children 
are likely to be in the audience. F.C.C. v. Pacifica Foundation, 438 U.S. 726 (1978), 
Sable Communications v. F.C.C., 492 U.S. 115 (1989). A ban on indecent program- 
ming except from 10:00 p.m. to 6:00 a.m. is undisturbing to the First Amendment 
although it cur tail s adult access. ACT v. F.C.C . (D.C. Cir. June 30, 1995) (en banc). 
The constitutionally decisive issue regarding S. 892 is whether the indecency prohi- 
bitions are the least restrictive means of safeguarding child welfare consistent with 
the free speech rights of adults. See Sable Communications, supra, at 128-131. The 
answer pivots on what is technologically feasible. If Congress makes sound factual 
findings that neither credit card, access code, scrambling devices nor other techno- 
logically workable mechanisms exist, at present, to block indecent material through 
computer transmitters from reaching minors yet permit adult access, then Sable 
teaches that complete blocking could be constitutional. That conclusion rests in part 
on the innumerable alternate sources of indecent material readily accessible by 
adults, and, on the relatively low standing of indecency in the First Amendment hi- 
erarchy. See Pacifica Foundation, supra; Young v. American Mini Theatres, 427 U.S. 
50 (1976). 

If a sound finding of infeasibility is established, then Congress would be entitled 
consistent with the First Amendment to prohibit any indecent computer trans- 
mission to a minor aided by an operator or provider, at least if liability requires 
proof that the violator knew the contents of the offending material. See Smith v. 
California, 361 U.S. 147 (1959). I do not know whether the operators and providers 
covered by the bill characteristically monitor the contents of material they assist in 
transmitting, but if they do not, then the prohibition on indecency is but sound and 
fury signifying nothing. Moreover, it seems clear under the Smith precedent that 
computer facility operators whose networks are used as transfer points for indecent 
communications to minors cannot be held liable absent proof that either they knew 
the contents of the offending material or unreasonably bypassed an opportunity to 
know. A strict liability rule would prompt a self-censorship that would make deep 
inroads on protected First Amendment communications. Smith, supra at 153-155. 
The language of the bill should clarify the scienter requirement for controllers of 



computer networks. 

Finally, it seems unclear to me whether the bill would cover Internet trans- 
missions which operate without any central or regional hub or specific transfer 
point. Would end users of the Internet be deemed electronic communications service 
providers? 

Your proposed amendment to S. 892 that would task the Attorney General to keep 
abreast and report on technological developments consistent with the least restric- 
tive alternative imperative of the First Amendment would be a constructive signal 
to courts that Congress is not cavalier in balancing the free speech interests of 
adults and the morals of youth. The amendment would thus strengthen the bill’s 



constitutionality. 

Sincerely, 



(Signed) Bruce Fein 
(Typed) Bruce Fein. 
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